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The Civil Procedure (Amendment) Rules 2021, in force since 6 April 2021, amended
the CPR’s Overriding Objective:

“The amendment makes it clear that dealing with a case justly includes ensuring that
the parties can participate fully, and that parties and witnesses can give their best
evidence. It also deals with the costs (not Fixed Recoverable Costs) provision for
additional work or expense incurred due to vulnerability of a party or witness.”

Followed the Civil Justice Council on Vulnerable Witnesses (published in February
2020) seeking to bring civil proceedings closer in line to the criminal courts in terms of
furtherance of the Equality Act 2010.

The Civil Procedure (Amendment) Rules 2021



Amended CPR 1.1:

“(2) Dealing with a case justly and at proportionate cost includes, so far as is practicable –

(a) ensuring that the parties are on an equal footing and can participate fully in proceedings, and that parties

and witnesses can give their best evidence

New CPR 1.6:

“Practice Direction 1A makes provision for how the court is to give effect to the overriding objective in

relation to vulnerable parties or witnesses”

Overriding Objective



1. The overriding objective requires that, in order to deal with a case justly, the court should ensure, so far as practicable, that the

parties are on an equal footing and can participate fully in proceedings, and that parties and witnesses can give their best evidence.

The parties are required to help the court to further the overriding objective at all stages of civil proceedings.

2. Vulnerability of a party or witness may impede participation and also diminish the quality of evidence. The court should take all

proportionate measures to address these issues in every case.

3. A person should be considered as vulnerable when a factor – which could be personal or situational, permanent or temporary –

may adversely affect their participation in proceedings or the giving of evidence.

Practice Direction 1A: an overview



CPR PD 1A:

4. Factors which may cause vulnerability in a party or witness include (but are not limited to) -

(a) Age, immaturity or lack of understanding;

(b) Communication or language difficulties (including literacy);

(c) Physical disability or impairment, or health condition;

(d) Mental health condition or significant impairment of any aspect of their intelligence or social functioning (including learning

difficulties);

(e) The impact on them of the subject matter of, or facts relevant to, the case (an example being having witnessed a traumatic event

relating to the case);

(f) Their relationship with a party or witness (examples being sexual assault, domestic abuse or intimidation (actual or perceived));

(g) Social, domestic or cultural circumstances.

Relevant factors



• No standard directions: will always depend on vulnerability identified

• Look to:

§ Equal Treatment Bench Book

§ Inns of Court College of Advocacy Training

§ Advocate Gateway Toolkits

Resources on vulnerability



• Earliest opportunity
• Pleadings stage ideal

§ Forefront of Court’s mind when determining directions
§ Representative must ensure Pleadings are properly constituted – may be 

that an authorised person is required to certify a document or at risk of 
having it struck out

• Avoid subsequent costs implications

When must the vulnerability be identified



CPR PD1A:

6. The court, with the assistance of the parties, should try to identify vulnerability of parties or witnesses at the
earliest possible stage of proceedings and to consider whether a party’s participation in the proceedings, or the
quality of evidence given by a party or witness, is likely to be diminished by reason of vulnerability and, if so,
whether it is necessary to make directions as a result.

7. If the court decides that a party’s or witness’s ability to participate fully and/or give best evidence is likely to be
diminished by reason of vulnerability, the court may identify the nature of the vulnerability in an order and may
order appropriate provisions to be made to further the overriding objective.

Court attendance



Will always be case specific – this is why it is crucial to identify the particular vulnerability of a party at
the earliest possible stage. Some common examples for witnesses may however be:

• Non-use of figurative language or hypotheticals

• Dispensing with the need to “put” the party’s case to a witness
• Avoid repetition, leading or tag questions

• Regular scheduled breaks but with counsel also being live to signs of heightened anxiety
• Time limits for cross and agreed facts so that basic matters do not need to be rehearsed

• Pre-drafting of cross examination subjects
• Drafting (in advance) an agreed chronology

Cross examination



Unlike in criminal courts, there is no statutory right to intermediaries in the civil courts.

An intermediary may assist the court in assessing a person’s communication needs (usually at a ground
rules hearing); and they can provide active support to a party or witness, to help them understand what is

happening and assist them to communicate with the court, including while giving their evidence.

In some circumstances, an intermediary may need to be a close family member or carer where it is
shown that a vulnerable witnesses communication needs so require specialist input.

Intermediaries



Inns of Court College of Advocacy:

“It is recognised that our adversarial system must permit challenge of crucial
evidence. It should not encroach on the rights of a defendant to challenge the

evidence against him or her in a fair and appropriate way. The skill is in allowing this
to be done without exploiting or taking unfair advantage of a child or a person with a

vulnerability.”



The raising of witness vulnerability will be complicated where the vulnerability could itself be the
subject matter of an allegation of fundamental dishonesty within the meaning of section 57 of the
Criminal Justice and Courts Act 2015.

Take, for example, cases involving allegations of chronic factitious condition or Munchhausen:
• From a Defendant perspective, principles of fairness require direct and vigorous challenge of
causation and quantum of injury

• Under the new PD1A guidance, account must be taken of a victim’s status as a vulnerable

status, particularly when it comes to cross-examination.

Fundamental dishonesty/malingering



CPR 44.3(5) now reads:

(5) Costs incurred are proportionate if they bear a reasonable relationship to—

(a) the sums in issue in the proceedings;

(b) the value of any non-monetary relief in issue in the proceedings;

(c) the complexity of the litigation;

(d) any additional work generated by the conduct of the paying party;

(e) any wider factors involved in the proceedings, such as reputation or public

importance; and

(f) any additional work undertaken or expense incurred due to the vulnerability of a party or any witness.

Costs



Questions?


